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M/s  Manav  Infrastructure  Pvt.  Ltd.
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Any   person   aggrieved   by   thiauthoritvinthefollowingway. s   Order-in-Appeal    ma`\'   file   an   appeal   to    the   appropriateCGSTAt  I

(i)

National  Bench  or  Regional  Bench  of Appellate Tribunal  framed  under GST Act/                 cinthecaseswhereoneoftheIssuesInvolvedrelatestoplaceofsupplyasperSection  ,

log(5)  ofcGST Act,  2017.                                                                                                                                              IStateBenchorAreaBenchofAppellateTribunalframedunderGSTAct/CGSTActotherd.A1abovemtermsofsection1097ofcGSTAct,2017

(ii)

(iii)

than as mentione    in para-AppealtotheAppellateTribunal  shall  be  filed  as  prescribed  under  Rule   Ilo  of ETCTS-+-Rules,2017andshallbeaccompaniedwithafeeofRs.OneThousandforever\JRs.One 1rnavkoiv:a::Xth°er::PouutntTgf:nr:,d'fteemovr°:Veefa]°t;tdheete:#:enreednc[:'tnheTg:d::::B::[eTdaxagca::3|L
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wlthinsevenda  so     lmAppealtobefiledbefore  Appellate  Tribunal  under  Section   112(8)  of  the  CGST  Act,  2017

after paying -(i)Full  amount  of Tax.  Interest`  Fine.  Fee  and  penalt    arising  from  the  Impugnedorder,asisadmitted/acceptedbytheappellant.,and(ii)(ii)Asumequaltotwent\fiveercentoftheremaimngamount(>1Tri\Hidispute,inadditlontotheamountpaidunderSection107(6)ofCGSTAct,  I2,9eld7,arlslngfromthesaldordeFnrelat'°nt°"h[Chtheappea'o::Sdt'ete'd]
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ORDER-IN-APPEAL

Visat-

2.

F.No.  :  GAPPL/ADC/GSTP/688/2020

M/s.   Manav  Infrastructure  Private  Limited,  4th  Floor,  Shree  Balaji  Mall,

andhinagar  Highway,  Motera,  Ahmedabad,  Gujarat,  (here/.Dafter  referred  as

c{nf')   has  filed  the   present  appeal  against  the  Order  No.   CGST/Div-VII/A'bad

01/GST   Refund/Manav/2020-21   dated   09.10.2020   (herei.nafter  referred   as

ned  order')  issued  by  the  Deputy  Commissioner  of  CGST  &  C.   Ex.,  Division  -

hmedabad    North    Commissionerate    (here/.nafter   referred   as    `aczjuczt.ontt.ng

fg)     vide     which      rejected     the     refund     claim      of     Rs.1,50,00,000/-      &

4,14,286/-.

The       aj.pe!!c{rit      is       holding       GST      Registration       -       GSTIN       No.

CM0966HIZG.  The  appe!!cirit has  paid  Tax  detected  by  DGGI  as admitting  the

bility.   Accordingly,   DGGI,  AZU   has  closed  the  inquiry   under  the  provision  of

n   73(5)   &   73(6)   of   the   CGST   Act,    2017.   Thereafter,   the    appeJZcmt   has

red   refund  claim  of  said  amount  of  Tax  so  paid,  which  was  rejected   by  the

{catjng  dttthon.tg'  vide   aforesaid   `{mpttgned   order'.   Being   aggrieved   with   said

the  cippez!arLt  has  preferred  present  appeal  before  this  appellate  authority  on

.2020.  As per the  appeal  memo the  appe!Zcmt has submitted  that -

the appeuand is engcLged in businless Of providing works cort±ract services bg way

Of constructtorL Of housing projects cmd as such they were awarded two contrcLcts

dy  (i) Vadodara Urbart Developme"± Authorirty for d.evelopmend Of irutegrated group
housing   facilities   under   sham   rehabwi±ation   programs,    at   Madhaunagar   &
Keshaungar   a,nd   (ti)   Vadodara   Murricipal   Corporation   for   consrfuction   Of

aJ:ford.c`ble housing under Fubtie Private Pcutnership at Sama Sanjeyn.agar.

As  per  scheme  Of Gouemmerit  as  applieable  to  the  Project,  the  Appellant  was
required to  coustract the  specified residerLfial units which will be  allotted to the
habitarits bg the authority.
In  tieu  Of the  seruiees  Of  corrstruction  provided  dy  `Appellaut'  to  the  Authoritg,

specified  uc.cant free  hal.a,  idnd  parcels  were  to  be  conueged,  in favour  Of the
`Appathat' by the Authorirty.

Briof fiats relating tc] project are as under :
a.   "Madhavnagar & Keshaunagar Project"

-     Lederfor approval on 19.09.2016

-     Agreemendon 17.12.2016

-     Conveyance Deed, OfFree hoid Lcnd on 06.06.2017

b.   "Sana scmjayragar project"
-     Letterfior Approval on lo.

-     Agreemeuton 17.12.201

-     Corweyance Deed, Of Fri .03.2017
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5.   Services Of construction provided bg  `Appetlarit' to the Authority were in rLature Of

works  corLtract services,  exempted from payment Of Senhoe Tax under erstwhile
Chapter  5  Of Fincmce  Act,   1994  by  virtue  Of Notificahon  No.  25/2012-S'I`  datecl

20.06.2012.

6.   Consideration was acrfually received by the `Appellanr prior to introduction Of GS:I`

in fdr'm Of land parcels conijeged by the Authoritg in fouour Of `Appe[1a.nd' alongwith

ownership  and possession  by  way  Of duly  executed  cLnd registered  conveyance
deeds.  Having  no  c.onsidera±ion  receivecl  post  introducfron  Of  GST,  question  Of

pa,grneut Of GST did not cinse.
7.   On 23.01.2019 a search, ujas conducted bg  DGGI at Appetlaut's prerwises.  It was

pointed out by DGGI thai services provided dy `Appeuaut' are taxable services and

powi Of tcunlion as per NotificatiorL No. 04/ 2018 -Central Talc (Rate) is in the GS'T
regina,  herLce  `Appellcut'  is  ticLble  to  pay  ta>c  Of Rs.4,14,14,286/ -as  detected  dy

DGGI.  Accordingly,   `Appeuaut'  has  debited  salcl  cunourit  from  electrorric  credit

ledger and incorporated the scme in thai:r GSTR 38 returns filed for the moruth Of
March, 2019.

8.   After  being   consulted  the  experts  about  legalrty   Of  the  issue,  the  `Appellant'

realized that they  have wrongly paid the tax detected by  DGGI. Accordingly,  the
`Appetlarit'  had fred  RefurLd  ctcrims  Of Rs.1,50,OO,000/-&  Rs.2,64,14,286/-    as

urrder :

Sr. No. ARN No. and Date ATruourit Of Refund Cidimed

I2 AA240720108383N /  31.07.2020 Rs.  1,50,00,000/-

AA240720094977R /  28.07.2020 Rs.2,64,14,286/ -

2(ii).               In  response  to  aforesaid  refund  claims  a  show  cause  Notice  was  issued

to the  cippe!Zcint by the  Assistant Commissioner,  CGST,  Div-VII,  Ahmedabad  North  on

31.08.2020   from   F.   No.   Div-VII/A'bad-North/SCN/Refund/19-20.   It  was   alleged   in

the SCN  that -

the DGGI has conducted a search at the appella.nd's prem.ises and detected
short/ r\on pcryineut of tcex-,

the appellcut has admitted the scme and subsequently paid the  said Tax
cmd informed. DGGI about scme;

since the appellcut has adwitted the ta>cability  ancl pcnd all dues,  no SCN
was issued try the DGGI in this regcnd;

hence no refund appears to be arises.
After   being   heard   on   15.09,2020   the   said   SCN   was   adjudicated   and

refund  was  rejected  by  the  `aczjuc!t.cczC{rtg  cittthoritg' vide  `t.mpttgnec!  order'.  As  per  said

impugned  order the  adjudicating  authority  has given  findings as  under
-     C1,ainaut is  engaged in construction Of Affbrdable  Housing

Pradhanmaritri Awas Yojara - PMAV under Fhablic Private Pa
Model.



F.No.  :  GAPPL/ADC/GSTP/688/2020

Clcinan± has clcLined refund Of tcoc paid fior two prod eats (dctcLils Of projects

merThomed at para 2.1  aboi]e).
-     As per agreernerit  17.12.2015  as meritiorLed in corwegc[nee deed,  the  said

services provided u)ere taxable  as per Notification No.  06/ 2015-ST,  dated

01.03.2015.  F`urther,  as per Service Talc Rules,  the actual transaction took:

place on  17.12.2015,  when the  agreerneut has been executed. and rtot the
dccte  Of tu)o  Conuegance  deeds.  Further,  u]hen said services  u)ere taxable

dwing the period under Fincmce Act,  1994, as crmended, the same preualls

dwing the enac±meut Of CGS:I` Act, 2017.
-     Ta)cabildy  Of said projects is determ:ined by the department based on point

Of taxahon  and the point Of taxcedon in terTne  Of Notifieation  No.  04/ 2018
Ceritral Tee (Rate) d.abed 25.01.2018 reed uiith Section 140 Of the CGST Act,

2017  occurs  when  the  ira.nsfer  Of  possession  Of  the  said  projects  has

happened..  The trartsfer Of possession ir. both the projects  has  ha:ppened
cluri:ng  GST  regine  i.e.  after  01.07.2017  and therefore,  scud  services  cue

taxable under GST.  However,  th,e  said  claimant  h,as  subrrutted  that they

u)ere  rwi  liable  to pay  ta)c  as  the  corweycmce  deed was  executed  before
enactment Of the Act.

Releucut portion Of NofficcchorL No.  04/ 2018  dated 25.01.2018  reprod.uced,

crs under ..

o    G.S.R ...... (E).-in exercise  Of the  pou)ers  corferred  by  section  148  Of

the  Central  Goods  and  Services  Tee  Act,  2017  (12  Of  2017),  the

Central Govemrneut,  orL the recommerLdatious Of the Council,  herebg

rwiifies the fouowing classes Of registered persorrs, ncmely :-
-     (a.)  registered  persorrs  who  supply  develop:merit  rights  to  a

developer,    bald.er,    corrstruction   company    or    ang    other
registered person  agalust consideration,  ujholly  or partry,  in

the for.in Of construction  service  Of complex,  build.ing  or  ciutl

structure; and

(b)   registered  persorrs   1))ho   supply   coast:ruchon  service   Of
complex,  building or civil structure to supplier Of deueloprneut
rights  agalrLst  consideration,  wholly  or pcutky,  in the form Of
trarrsf er Of deuelopmerit rights ,

as  the  registered persorrs  in whose  case the  uahittt||  to  pay
ceri±ral   talc   on   supptg   Of   the    said   services,   orL   the
corrsideration received in the fiorm Of const:ruction service referred

to  in  ctc[:use  (a)  a.boue  and  in  the  form  Of  development  righis

referred to in cia.use  (b)  above,  sham  arise  at the tinie  u]hien
the  said  developer,  but:lder,  construction  compcmg  or  cmg
other  regtseered  person,  as  the  ca;se  rrau  be,
possession   or   the   right   in   the   constructed
buliding  or  civil  stnlcture,  to  the  per.son  supptyitria

\|--a_~
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dei>etopmeat  rights  by  ervtering  i]vio  a  corweycmce  deed  or
sinrilar instrument lfor example allotment letter).

-     From the above it is clear thai liability to pay Central Talc shall ari.se at the

tine  u]hen  said  developer,  buiider,  conet:ruction  corrtparry  or  arty  other
registered person transfers possession or right in the constructed complex,
building or civil structure to the person supplying the development rights.

2(iii).              Further,  as  the  qupezzant has  paid  the Tax  in  question  during  the  course

of  investigation   of  DGGI,   AZU   (Ahmedabad   Zonal   Unit),   the   aczjuczieatt.ng  c{uthoritg

while  deciding  the  refund  claims  has  called  for  details  /  report  from  the  DGGI,  AZU.

It  is  mentioned  in  the  I.mpttg7ted  order that  the  DGGI,  Ahmedabad  Zonal  Unit  vide

reply   F.   No.   DGCEI/AZU/12(4)79/2018-19   dated   30.07.2020   has   informed   to   the

adf rodieating authordy as under  ..
-    The  appetla;ut  theruseives  have  irrforrned,  to  the  DGGI  vide  letter  dated

26.03.2019 & 22.04.2019 that the projects in question were handed over on

26.03.2019 and in Decerrtoer-2018.
-    These projects  were  assessed under the provision Of Section  7  read ujith

Section   15   Of  the  CGST  Act,   2017  cLnd  also  read  ujith  Notifecation  No.

11/2017-Certral Ta]c  (Ra.te)  de:ted  28.06.2017,  as  cmend.ed.  The  powi  Of

ta>cation was  determ,ined in terrrrs  Of Noffroa:fron No.  04/2018-Central Tax

(Ra.te) deted 25.01.2018 read u)ith Sechon  140 Of the Act which prescribes
that the ttabtlity to pay tcoc shall arise at the tine when the said developer,
builder,  corrstruction cornpang  or any  other registered person,  as the case
may be, transfer possession or thie right in th;e constructed complex, building

or civil structure, to the person supplying the deuelopmeut rigrtts bg erTtering

info   a   corweyance   deed  or  sirwilar  instrument   Uar  example   allotment
letter)...„

-    The  appezzant had further stated to the  DGGI that

a    "As   per   Notification   No.   4/2018-CT(Rate)   dated.   25.01.2018   the

tiabtltry  to  pay  GST  on  supply  Of construction  service  in respect  Of
S1;urn  Rehabil:itation  Scheme  by  M/ s.  Manau  Infrastrucrfure  Privccte

I,invited  arose  ijjhen  uje  handed  over  the  possession  Of  building

constructed for Slum Reha:btlitation on Lend Parcel A to VMC/ VUDA.

We   handed   oijer   possession   Of   building   corrstructed  jdr   Slum
Rehabtlitation on Larrd Parcel A under Sama Project and Od.d.nagar
Project  in Decem.ber'2018  but the  iritimation  Of the  same from  VMC

was  given to  us  vide  their letters  dated  12.03.2019.  Sinrilcndy,  the

possession Of building  corrstructed fior  Slum  Reha:btlita:hen on  Land
Paroel A and,er Ma:Indeurragar cnd. Keshaunagar Project was handed,

over  to  VUDA  on  26.03.2019.  Though  the  handing  over  dc[tes  fior

Sa,rna Poject and Oddnagar Project is in
had  rl.o  haowledge  Of  the  same  cnd
discharge our GSII` itabitity orL the same in the s::;:e:Oitl

erWe
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that  i

tiabili

Considering  the  above  facts the  cic!jttcz{ccztirLg cmthon.£g  has  given  findings

is  the  appejfant's  own  submission  that  the  transfer  of  possession  of  projects

ned  in  GST  regime.   Further,  the  appezlcint  has  calculated  the  tax  liability  and

rged  the  same  and  incorporated  it  in  their  GSTR-3B  for  the  month  of  March-
`4ppe[Zant' has also  paid the  interest liability and  requested for waiver

alty on the same as well as prayed for closure of inquiry in the matter.
ingly,  the  aczjudfcciting  attthon.tg  held  that

dischar

«as  the  a ellarut  has  acce ted  tire

ed the same cm±dle ested to close I d.o rLct

merit o to be erroneous."

the

As  regards to argument of no  SCN  was issued  in

atter,  the  ac!givc{z.ccztjng czLtfhoritg has  referred  Section  73(5)  & 73(6)  of the  CGST

017  in the  t.mpttgnecz order,  same is  reproduced  as under  :

73(5)               The  person  chargeable  uJith  tax  rna.g,  bef ore  service  Of

notiee under subsection (1) or,  as the ccrse may be, the statemerit under
sub-section   (3),  pay  the   arrLount  Of  tcoc  along  with  iriterest  payable

thereon urrder sectiorL 50 on the basis Of his own ascertalrmeut Of such

tax or the ta)c ci,s ascertained by the proper officer and irrform the proper

of f icerin iJ)riting Ofsuch pcaymen;i.

73(6)              The proper of f icer, orueedpt of such irrformatich, shall Trot

serve  cng  nofiee  CHAP'IER XV  DEMANDS AND  RECOVERT  108 urider

sub-section (1) or, as the case may be, the statemerit under sub-section

(3),  in  respect  Of the  talc  so  paid  or  any  penalty  pcayable  and,er  the

provisions Of this Act or the rules rrnde thereunder.
iew   of  foregoing   findings   the   ciczjttczt.ontfng   cittthon.tg   has   re].ected   the   refund

s of Rs.1,50,00,000/-& Rs.2,64,14,286/-.

Being  aggrieved  with  the  said  lmpttgnecz  order',  the  `appez!cirLt' has  filed

resent appeal  on  04.12.2020.on the  grounds  mentioned  at para  2(i)  above.

Personal   Hearing   in   the   matter   was   through   virtual   mode   held   on                .

.2021.  Shri Jigar Shah, Advocate,  appeared  on  behalf of the `appez!cin£'.  During

has  asked  to  submit  additional  information/submission.  Accordingly,  he  has

itted    the    additional    written    submission    on    24.11.2021.    In    the    additional

ission the  appellant has  reiterated the submissions  made till  date.

I  have  carefully  gone  through  the  facts  of the  case  available  on  records,

issions  made  by  the  appellant  in  the  Appeal  Memorandum  as  well  as  additional

ission  made  on  24.11.2021.  I  find  that  the  appe!Zcint's  main  contention  is  that

ervices  provided  by them  were  in  nature  of  works  contract  services  and

exempted   from   payment   of  Service  Tax   under   Notification   No.

20.06.2012.  The  considerations  for  the  said   services  were  also   r

01-2€T



F.No.  :  GAPPL/ADC/GSTP/688/2020

itlEiHEEilEEEHEIEEEIIliilllEEEE[[E

a-s.  Td..L
It,

aid' cdse

mentioned  as  under  :
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"The issue inuolued in the present case is that whether the appSllant is

eutitledforrefundofdrty,interestandpenalrtypalddrringthec+urseof
audit a:nd wi:±h request thai the pclymen:i u)as mad.e ualwlardy 'i(and forunuo:.==ng„:.::===.;;.u=;:Ge:su%:;.b:uc;o::u;.;:;;=£hi

#b::

ng u)as

ber, the
and

also giver. the:i rLo refund claim shall be rr.ade in future.  There

appellarit is Of the view that the crmouut paid by them is not pay
accordi:ngly, the refund, was fried

n'ble  CESTAT  has   held  that  once  the  assessee  paid   Serv

arily  and  requested  department  for  close  of  matter  and  coi:
Tax  &  interest

ing  for  refund  at

eriod   is   absolutely   contrary  to  the   provisions,   The   para   5i  of  said   order  is

uced  verbatim  :

5.                     As   per  the   above   Section,   once   the   appella

uohonlar3!   pa.gmeut   of  service   tax   and   interest   a.nd   infi:,r"

departrr.erie,  the  matter  shall  stand  closed  and  the  departm

opted.  for

te   to   the
rut  has  rro

liberty  to issue  any  SCN,  that rrLeans the  issue  stcmd closed.  preither the

ap4orfumtgr  toassessee  can  dispute  the  same  nor  the  department  has
issue  oury  SCN.  Therefore,  at  a  later  period.  coming  ujith  i

absohotely  contrary  to  the  proiiision  Of  Seedon  73(3)  Of the

1994.  Therofiore,  I  do  not find.  any  substarLce  in the  re:fund

appetlan±.  Accordingly,  the  irapugned  order is  upheld  and  t
disrwissed.

In  this  regard,  I  find  that  in  the  present  case  the

frjn refund  is
Once  Act,

£s:;p:,th;

DGGI  has  detected

®

sho

tax

with

Prov

Pres

5.

cont

non  payment of tax and same has been admitted  by the app

itthsj:tNe.r:Sot;::::e:::dcot|::gth;jtahp:,:lil:n:fhraesfur::i:Sat::o:::i

llant  and  paid  the

closure  of  inquiry

ly  contrary to  the

sions.  Accordingly,  the  ratio  of  aforesaid  case  is  very  much|  applicable  to  the

ntcase.[n   view   of   the   above   discussions,   I   do   not   find   lany   merit   in   the

ntions  of the  appellant  on  their  claim  of  refund  and  accordi

ppellant is  rejected iglytheappealof              ®

3Ttflwh gT{T a± Efr 7* 3rdtFT 5T fin 3qdr afli a fin 5TTar €1

The appeals filed  by the  appellants stand  disposed

Jointcommis!ioner(Appeals)

Datel: O€

rintendent
ral Tax  (Appeals)
edabad
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®

Bv  R.P.A.D.
TO'
M/s.  Manav Infrastructure  Private  Limited,
4th  Floor,  Shree  Balaji  Mall,
Vlsat-Gandhinagar Highway,  Motera,
Awhmedabad

CoDV   to:
1.      The  principal  chief commissioner ofcentral Tax, Ahme abad  Zone.
2.      The  commissioner,  CGST & C.  Ex., Appeals, Ahmedabad.

Guard  File.
7.        P.A.  File

ision-VII,  Ahmedabad

medabad  North.


